CONFIDENTIALITY AGREEMENT
Great Lakes (Region V) Regional Center of Excellence for Biodefense and

Emerging Infectious Diseases Research


This Confidentiality Agreement (“Agreement”) is by and among each member institution (“Member Institution”) of the Great Lakes (Region V) Regional Center of Excellence for Biodefense and Emerging Infectious Diseases Research (the “RCE”) executing and delivering a counterpart of the signature page attached hereto, and is effective as to such Member Institution as of the date set forth on such Member Institution’s signature page to this Agreement.


A.
The Member Institutions are engaged through the RCE in certain collaborative research endeavors funded by the National Institutes of Health (“NIH”) through its National Institute of Allergy and Infectious Diseases.


B.
The Member Institutions desire to facilitate the exchange of information among themselves while maintaining the confidentiality of certain Confidential Information (as defined below) and preserving the rights of the inventor(s)/author(s) and/or the inventor(s)’s/author(s)’s Member Institution to patent any inventions or obtain any copyrights relating to the Confidential Information.

In consideration of the mutual promises set forth in this Agreement, and for other good and valuable consideration, the receipt and sufficiency of which each Member Institution acknowledges, the Member Institutions agree as follows:


1.
CONFIDENTIALITY.     Each Member Institution, including its Affiliates (a “Receiving Institution”), shall hold all Confidential Information received from any other Member Institution, including such Member Institution’s Affiliates (the “Disclosing Institution”), in strict confidence, and shall not publish, disclose or disseminate the Confidential Information to any other person or entity, without the prior consent of the Disclosing Institution and shall use such Confidential Information solely for the purpose of review and evaluation in connection with RCE-sponsored research.  Each Receiving Institution may disclose Confidential Information to its employees (and agrees that it shall be responsible for its employees’ compliance with this Agreement), to the NIH and its agents (who are subject to 18 U.S.C. 1905 regarding further disclosure), to the U.S. Department of Energy and its agents (who are subject to 18 U.S.C. 1905 regarding further disclosure) and to other signatories to this Agreement solely for the purpose of review and evaluation in connection with RCE-sponsored research.  Each Receiving Institution agrees to take the same measures to preserve the confidentiality of the Confidential Information of the other Member Institutions as it does for its own Confidential Information.  As used in this Agreement, “Affiliate” means any entity which directly or indirectly controls a Member Institution, either by majority ownership, power to appoint a majority of the governing board of such Member Institution, or otherwise, and any entity which a Member Institution directly or indirectly controls, either by majority ownership, power to appoint a majority of the governing board of such Member Institution, or otherwise.  “Confidential Information” means all written or oral information, data, materials, know-how, processes, methods, protocols, procedures, formulations, blueprints, devices, prototypes, software (including source code, object code and derivatives thereof), and biological materials relating to RCE research in which the Disclosing Institution is involved, and includes, but is not limited to:  (a)  certain protectable information and data relating to the work of a Member Institution (governed by one or more U.S. laws including, but not limited to 15 U.S.C. 3710a, 17 U.S.C. 401 et. seq., 35 U.S.C. 205 and 10 C.F.R. 1004.3), such information and data being identified in and/or relating to one or more inventions of the Member Institution and to potential and/or present patent rights pertaining thereto, and/or to protectable copyrightable material; and (b) certain information and data generated at private expense and asserted by a Member Institution to be proprietary (trade secrets and privileged commercial or financial information).

2.
EXCLUSIONS.     The obligations in Section 1 above shall not apply to Confidential Information which is (i) in the public domain or subsequently enters the public domain through publication or other release by the Disclosing Institution, or otherwise enters the public domain by no act by or on behalf of the Receiving Institution; (ii) subsequently acquired by the Receiving Institution from a third person having no obligation of confidentiality to the Disclosing Institution; (iii) known to the Receiving Institution at the time of disclosure, (iv) developed independently by or on behalf of the Receiving Institution, without reliance on or use of any Confidential Information of the Disclosing Institution; or (v) is required to be released pursuant to the provisions of the Freedom of Information Act.

3.
MARKING.     Each Receiving Institution’s obligations shall only extend to Confidential Information that is described in Section 1 above and that (a) is identified and marked as “Confidential Information” or with an equivalent legend at the time of disclosure; or (b) is orally disclosed, but treated as confidential at the time of disclosure, and is designated as “Confidential Information” or with an equivalent legend in a written memorandum sent to the Receiving Institution within thirty (30) days of disclosure, sufficiently summarizing the Confidential Information to enable its identification.


4.
OWNERSHIP.     All Confidential Information shall remain the sole and exclusive property of the Disclosing Institution.  This Agreement shall not limit in any way the right of the Disclosing Institution to enter into agreements with third parties granting rights of any kind to its Confidential Information.  Nothing in this Agreement shall obligate any Member Institution to share any Confidential Information with any other Member Institution.


5.
RETURN OR DESTRUCTION.    All Confidential Information in the possession of a Receiving Institution, including without limitation any copies, extracts, summaries, compilations, modifications or abridgments thereof, shall be returned immediately upon request of the Disclosing Institution.  A Receiving Institution’s legal counsel may retain one copy of the Disclosing Institution’s Confidential Information in its confidential files for archival purposes only.

6.
TERM.     The obligations of each Member Institution under this Agreement shall survive for so long as such Member Institution remains a member of the RCE, and for a period of five (5) years thereafter.

7.
ASSIGNMENT.     This Agreement is binding on the Member Institutions and their successors and assigns.  No Member Institution shall assign any of its rights or obligations under this Agreement to any other person or entity without the prior written consent of the other Member Institutions, except to a successor operator of a Federally funded research and development center.

8.
COUNTERPARTS.     This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original and which together shall constitute one and the same instrument.

9.
EXPORT CONTROL.     The Confidential Information furnished under this Agreement may be subject to the United States export/reexport control laws and regulations.  Each Member Institution agrees to comply with such laws and regulations and acknowledges that these export control obligations survive the termination of this Agreement.


10.
GOVERNING LAW.     This Agreement shall be governed by Federal law to the extent applicable.  


IN WITNESS WHEREOF, the undersigned duly authorized representative of the Member Institution listed below has executed this Agreement as of the date listed below.

Member Institution Name

By:





Title:





Date:
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